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BY HECTOR BALDERAS
N.M. ATTORNEY GENERAL

Why has state Rep. Daymon 
Ely authorized the transfer 
of $85 million out of the 
consumer protection fund 
instead of directly spending 
it on consumer protection 
benefits?

That is the operative 
question arising from 
Ely’s sudden interest in 
the handling of a case by 
the Office of the Attorney 
General that brought nearly 
$1.2 million to the state from 
a corporation that preyed on 
New Mexican consumers. 
Setting aside that Ely is 
grossly overstepping the 
separation of powers by 
interfering with the executive 
branch’s prosecution and 
the discretionary decision 
of the judiciary in the 
case, Ely’s misuse of his 
status as a legislator to 
mislead the public and his 
legislative colleagues raises 
a fundamental question — 
why did he not advocate that 
the $85 million in consumer 
settlement funds over the last 
six years be directly spent on 
consumer needs?

Rather than spend that 
money on direct benefits to 
consumers, he has spent it 
on other priorities and on pet 
legislative projects.

Another fascinating 
question arising from Ely’s 
sudden interest in this 
case is what has he done 
to fund law enforcement 
prosecutions of these 
companies? Ely attempts to 
obfuscate his total failure 
to provide any meaningful 
litigation expenses to our 
office, despite a request 
every year in our budget. 
For context, the national 
opioid crisis litigation has 
cost an estimated $9 million 
thus far, and that is before it 
even gets to trial. How much 
money does he appropriate 
to the Office of the Attorney 
General for litigation 

expenses in any given budget 
year? Less than $1 million.

Why also would Ely attack 
a judge for ordering that 
certain records in the case 
be made confidential, when 
state law, set by his own 
body, expressly prohibits 
the Office of the Attorney 
General from disclosing 
records involving corporate 
corruption investigations? 
In rushing to make baseless 
allegations that our office is 
not transparent, he ignores 
his own statute that states: 
“[t]he demand of the attorney 
general shall not be a matter 
of public record and shall not 
be published by him except 
by order of the court.” Never 
mind it was a judge’s decision 
to seal records in the case, 
and that a lawyer knows 
it is against our ethical 
obligations to baselessly 
attack a tribunal; a simple 
review of the law shows he 
and his colleagues have made 
it the policy of the state that 
these records are not subject 
to disclosure.

All of these questions 
raise a single one — why 
the sudden interest from 
Rep. Ely? I am sure it is not 
a deflection to cover up his 
total failure to do anything 
meaningful for consumers 
during his tenure, or that he 
wilted to industry pressure 
and offered poor New 
Mexicans a 99% interest 
rate on predatory payday 
loans. I am sure it could not 
be to deflect that the record 
recoveries in consumer 
litigation over the past six 
years have not been properly 
invested into consumer 
protection services. I am also 
sure it could not be that as a 
trial lawyer, he has a direct 
interest in complaining 
about fees paid to other trial 
lawyers, considering I am 
sure he does not waive his 
own fees in private practice.

Whatever it is, I am 
pleased Ely is finally 
seeing the need to invest in 
consumer protection and 
law enforcement that will 
actually benefit the state of 
New Mexico.
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BUILDING A BETTER COMMUNITY

The Journal                  
Editorial Board

The Journal’s Opinion 
pages are produced by the 
Journal Editorial Board, 
which is separate from the 
newsroom reporters. The 
board consists of:

Editorial Page Editor 
D’Val Westphal, 823-3858, 
dwestphal@abqjournal.com

Editorial writer Jeff 
Tucker, 823-3882, jtucker@
abqjournal.com

Editor Karen Moses, 
823-3803, kmoses@
abqjournalcom

Senior Editor Kent Walz, 
823-3802, kwalz@abqjour-
nal.com

Managing Editor Dan 
Herrera, 823-3810, dher-
rera@abqjournal.com

To meet with us
The Journal Editorial 

Board has an open-door 
policy and meets with mem-
bers of the public on myriad 
issues they are passionate 
about. To schedule a meet-
ing in person or on Zoom, 
please call or email D’Val 
Westphal at 823-3858, 
dwestphal@abqjournal.com

On the Journal 
Opinion pages

Editorials
These unsigned editorials 

are the voice of the paper’s 
editorial board. The posi-
tions taken are consensus 
opinions derived after 
research and deliberation by 
members of the board. Our 
goal is to help readers con-
nect the dots, provide more 
information about an issue, 
critique shortcomings and 
champion improvements.

Syndicated 
columnists

The Journal features sev-
eral nationally syndicated 
opinion writers who tackle 
local, regional, national and 
world issues. They offer 
contrasting political views. 
And they range from Wash-
ington Post, Tribune Con-
tent Agency and King Fea-
tures columnists to retired 
Albuquerque attorney Joel 
Jacobsen, who writes on 
legal issues, to Albuquerque 
native Diane Dimond, who 
writes on crime and justice.   

Local columnists
The Journal also pub-

lishes local columnists on 
our pages, including Journal 
veteran reporter and edi-
tor Ellen Marks, who keeps 
you informed of scams, as 
well as several of our local 
judges who share their 
viewpoints from the bench, 
and members of the Edito-
rial Board on issues of the 
day.

National voices
These columns and 

analyses are produced by 
national writers who appear 
on our wire services.

Local Voices, let-
ters to the editor

The Journal’s Opinion 
pages are a place to find 
varied opinions from read-
ers just like you on the news 
of the day. Local Voices are 
usually longer pieces, often 
submitted by local experts 
and officials. The word 
limit is 550. Our letters are 
shorter, with a word limit 
of 300. We require the full 
name and city of residence 
for publication. All letters 
and community voice piec-
es are edited, including for 
length and clarity. To submit 
either opinion piece, go to 
abqjournal.com/letters/
new. Mailing address: 7777 
Jefferson NE, Albuquerque, 
NM 87109.

SpeakUp!
We also offer space for 

SpeakUp!, an avenue to 
sound off on what’s going 
on in the world in around 50 
words with only signing your 
initials. But no name-calling 
or foul language, please. 
To submit a SpeakUp! go 
to abqjournal.com/letters/
speakup.

Captions contest
Our weekly caption con-

test allows readers to create 
a clever meme out of a pho-
to we select from Journal 
photographers or our wire 
service. Go to ABQJournal.
com/caption-contest and 
click on the photo to send 
us your suggested caption.

ON THE 
OPINION PAGES

Representative’s funding 
priorities show they 
haven’t been his focus

BY REP. DAYMON ELY
CORRALES DEMOCRAT

The Attorney General’s Office 
is failing New Mexico’s consum-
ers and the public’s right to trans-
parency and open government. I 
do not say that lightly, but, after 
months of reviewing pleadings 
and orders, talking to consumer 
advocates and hearing directly 
from the attorney general, that is 
the inescapable conclusion. And, 
without a change in the culture 
at the AG’s Office, that failure 
will be hard-wired into the AG’s 
future prosecutions.

In 2017, the attorney general 
started receiving a significant 
number of complaints from New 
Mexico citizens about a solar 
company that was, in the AG’s 
words “engaged in high-pressure 
and illegal door-to-door sales 
tactics that allegedly ensnared 
uninformed consumers into 
binding 20-year power purchase 
agreements that ended up costing 
homeowners more for the elec-
tricity than they were currently 
paying PNM.” These agreements 
were often secured by liens filed 
on homes.

In 2018, on behalf of 2,300 con-
sumers, the AG’s Office filed a 
strong complaint against the 
company. Two years later, the 
case was resolved. As a result of 
the settlement, the consumers 
received no compensation and the 
long-term agreements remained.

This was most shocking 
because the defendant solar 
company paid money as part of 
the settlement. But instead of the 
money going to the consumers 
who had been allegedly bilked, 
$700,000 went to the private attor-
neys hired by the AG, and the 
remaining $1.2 million was used 
to help fund the operations of the 
AG’s Office.

The Legislature gave the attor-
ney general the authority to seek 
money for individual consumers, 
Section 57-12-9. The AG sought 
that recovery in the complaint. 
He just did not get them anything.

In addition, as part of the settle-
ment, and apparently with the 
consent of the AG’s Office, the 

solar company was allowed to 
hide over a million documents 
from public disclosure. Some of 
these documents, according to 
consumer advocates, would have 
assisted consumers in showing 
the company’s sales force was 
specifically trained in how to 
take advantage of customers 
while making door-to-door sales.

In a letter to me, the attorney 
general claimed he has to work 
these poor deals because the 
Legislature does not give him 
the funding necessary to pursue 
these cases or operate his office. 
That is simply not true. But the 
AG has used this reason as an 
excuse for placing his office’s 
interest above the public’s inter-
est. The $700,000 which went to 
the private attorneys could have 
gone to the Attorney General’s 
Office, and the rest of the settle-
ment — $1.2 million— could have 
been used to help consumers. 
This was the type of case the 
AG’s office pursued “in-house” 
through its consumer division in 
prior years. Why are these types 
of cases now being sent to outside, 
private attorneys?

The attorney general is the 
public’s advocate. Among other 
things, the AG’s office is designed 
to protect New Mexico consum-
ers. The AG also protects and 
defends the public interest, 
including the interest in trans-
parency and open government. 
Future attorneys general should 
be committed to the following: (1) 
rebuilding the consumer affairs 
division within the AG’s office to 
handle these types of cases; (2) 
using outside private attorneys 
sparingly and only in those cases 
where the AG does not have the 
expertise or the resources to 
handle such cases; and (3) taking 
a closer look at the relationship 
between the Attorney General 
and the awarding of contracts to 
outside counsel.

The Legislature also has a role 
in rebuilding public advocacy. 
Consumers should have confi-
dence that the attorney general 
will go to bat for them. This is 
better for everyone: the affected 
consumers, the public and the 
New Mexico businesses who are 
working hard to earn the public’s 
trust.

State law was followed; So 
Ely cares about consumers?

POINT-COUNTERPOINT

CON PRO
State needs real sunlight on 
AG’s secret solar settlement
Consumers got nothing, 
not even records to help 
them fight on their own

BY EZRA SPITZER
EXECUTIVE DIRECTOR OF NMCAN, ALBUQUERQUE

The appointment of retired Justice Barbara 
J. Vigil as the new Cabinet secretary of the 
Children, Youth and Families Department 
is a welcome change after the department’s 
recent challenges with distrust and lack 
of transparency. Yet, regardless of its 
leadership, our community must ask itself, 
what will ensure that children and youth in 
New Mexico are safe and healthy?

Seventy-four percent of substantiated 
child welfare cases in New Mexico result 
from allegations of neglect, not abuse, which 
is largely the failure of a family to provide 
needed food, clothing, housing, child care, 
health care or other basic needs. This is 
directly related to poverty, and as a state with 
the third-highest poverty rate in the country 
with nearly one in four children under 18 
years old living in poverty in 2019, this should 
come as no surprise.

Poverty is a systemic problem, not an 
individual failing. As investments in families 
in recent decades have diminished and 
challenges are left unaddressed, growing 

economic inequality is leaving families and 
children in precarious living conditions. 
Families are not supported in accessing 
affordable health care, housing and child 
care as well as employment that pays a living 
wage. This is where the child welfare system 
should turn its attention — addressing root 
causes of abuse and neglect to prevent child 
maltreatment and create the best outcomes 
for children and families.

As an organization that partners with 
young people impacted by systems and 
with a 30-plus-year history in the field of 
child welfare, we recognize that running 
CYFD is among the hardest jobs in the 
state. Managing an institution that is 
held responsible for child abuse-related 
fatalities cannot be easy. However, part of 
the challenge is that CYFD is designed to 
surveil, punish and separate families when 
it should be lifting up and supporting them. 
It pulls children and young people out of 
their communities and away from their 
support structures, traumatizing them 
after they have already gone through so 
much. This is especially true for children 
and youth of color, who are separated from 
their families at alarmingly high rates. 
So when studies suggest children who 
are separated from their families are at a 

higher risk of juvenile and adult criminal 
behavior and exhibit little to no measurable 
benefit in their mental health outcomes or 
behavior problems, we must ask — is family 
separation going to lead to the outcomes we 
seek from CYFD?

The design and culture of CYFD itself 
needs to change. It must truly connect with 
and listen to the people impacted by CYFD, 
who repeatedly tell us what they need to do 
better for their children and families. New 
Mexico deserves a leader who understands 
humility, the importance of community 
investments, and how to build trust, respect 
and relationships with families as well as 
the community partners that do the work 
that CYFD fails to do.

We expect no less from Justice Vigil. 
New Mexico deserves a department that 
is designed to uplift and keep families 
together. We should continue to hold leaders 
accountable to this vision and continue to 
ask ourselves, can CYFD do that on its own? 
Or is it time for New Mexico to reimagine 
new support systems for youth and families?

NMCAN, a nonprofit organization here in Albuquerque 
that has been working in the child welfare field for over 
30 years with a particular focus on partnering with 
young people impacted by the foster care and  juvenile 
justice systems.

NM youth, families deserve solid support system
Addressing root causes of neglect will 
uplift people, keep families intact

$1.9 MILLION NM-VIVINT DEAL
JOURNAL FILE


